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( Reference for preliminary ruling — Motor vehicle civil liability insurance — Directive 84/5/EEC —
Non-material damage suffered by the victim’s heirs — Action for recovery brought by the insurer — Plea
of nullity in respect of a contractual clause included in the insurance policy — No power for the court to

review the validity (enforceability) of that clause — Effects of a judgment having acquired the force of
res judicata on the validity (enforceability) of that clause )

I. Introduction

1. Under Article 2(1) of Second Council Directive 84/5/EEC, (2) the Member States were under an
obligation to provide that any statutory provisions or clauses contained in insurance policies that
excluded from the insurance cover, in particular, the use or driving of vehicles in breach of the
technical requirements concerning their condition and safety were to be void (or rather, unenforceable)
vis-a-vis victims of road traffic accidents. (3) The same rule is now set out in Directive
2009/103/EC, (4) the legal successor to the Second Directive (and to the other directives in that
area). (5)



2. The dispute in the main proceedings concerns a road traffic accident that involved a collision
between a motorcycle and another vehicle; the motorcyclist and his passenger were both killed. The
passenger was the owner of the motorcycle and the holder of the insurance policy covering that
motorcycle. The insurance company concerned brought recovery proceedings against the passenger’s
heirs, claiming reimbursement of the sums paid to them in respect of the non-material damage caused
by the passenger’s death. In support of its claim, the insurance company argued that the motorcycle was
technically suitable for the transport of only one person (the rider) and that the insurance policy
excluded cover in the event of unlawful transportation of persons (‘the exclusion clause”).

3. There have been several stages in these proceedings. At the current stage, pending (for the
second time) before the Corte suprema di cassazione (Supreme Court of Cassation, Italy), which is the
referring court, the passenger’s heirs argue that the exclusion clause is void. The referring court
observes that the plea concerning the (relative) nullity of the exclusion clause is inadmissible under
national law because of the effects of res judicata, produced by a judgment handed down at an earlier
stage of the proceedings and confirming the insurer’s right to bring the action for recovery against the
passenger’s heirs based on that clause, given that that right had not been challenged. The referring court
also observes that such (implied) confirmation of the insurer’s right to bring an action for recovery
appears to be in breach of the rule laid down in Article 2(1) of the Second Directive (which applies
ratione temporis to the case at hand). (6) That court therefore wonders whether EU law requires the
national effects of res judicata to be set aside to allow for that matter to be examined, so as to ensure
the effectiveness of the abovementioned provision.

4. This matter draws inspiration from, in particular, the Court’s case-law establishing an obligation
for the national courts to disregard the effects of res judicata in consumer matters where, in simple
terms, those courts have failed to examine, at an earlier stage of the judicial proceedings, the possible
unfairness of terms in consumer contracts. (7) That obligation emerged as a result of progressive case-
law developments (which, as I will explain later, culminated in the recent judgment in Soledil) and
constitutes an exception to the rule that final judicial findings are to remain intact. The questions
referred for a preliminary ruling in the present case afford the Court an opportunity to clarify, for the
first time, whether that obligation applies in the field of EU legislation on motor vehicle liability
insurance, based on considerations specific to the protection of victims of road traffic accidents, which
is one of the objectives pursued by that legislation.

II. Legal framework
A.  European Union law

5. The second recital of Directive 72/166/EEC (8) stated that ‘whereas the only purpose of frontier
controls of compulsory insurance cover against civil liability in respect of the use of motor vehicles is
to safeguard the interests of persons who may be the victims of accidents caused by such vehicles;

whereas the existence of such frontier controls results from disparities between national requirements in
this field’.

6. The third recital of that directive stated that ‘whereas these disparities are such as may impede
the free movement of motor vehicles and persons within the Community; whereas, consequently, they
have a direct effect on the establishment and functioning of the common market’.

7. The fifth recital of the same directive provided that ‘whereas it is desirable that the inhabitants of
the Member States should become more fully aware of the reality of the common market and that to
this end measures should be taken further to liberalise the rules regarding the movement of persons and
motor vehicles travelling between Member States; ... .

8. The sixth recital of that directive further stated that ‘whereas such relaxation of the rules relating
to the movement of travellers constitutes another step towards the mutual opening of their markets by
Member States and the creation of conditions similar to those of a domestic market’.

0. Article 3(1) of the First Directive provided that ‘each Member State shall ... take all appropriate
measures to ensure that civil liability in respect of the use of vehicles normally based in its territory is



covered by insurance. The extent of the liability covered and the terms and conditions of the cover shall
be determined on the basis of these measures.’

10.  The third and seventh recitals of the Second Directive were worded as follows:

‘Whereas, however, major disparities continue to exist between the laws of the different Member States
concerning the extent of this obligation of insurance cover; whereas these disparities have a direct
effect upon the establishment and the operation of the common market;

Whereas it is in the interest of victims that the effects of certain exclusion clauses be limited to the
relationship between the insurer and the person responsible for the accident; ...’

11.  Article 2(1) of the Second Directive stated:

‘Each Member State shall take the necessary measures to ensure that any statutory provision or any
contractual clause contained in an insurance policy issued in accordance with Article 3(1) of [the First
Directive] which excludes from insurance the use or driving of vehicles by:

—  persons who do not have express or implied authorisation thereto, or
—  persons who do not hold a licence permitting them to drive the vehicle concerned, or

— persons who are in breach of the statutory technical requirements concerning the condition and
safety of the vehicle concerned,

shall, for the purposes of Article 3(1) of [the First Directive], be deemed to be void in respect of claims
by third parties who have been victims of an accident.

However the provision or clause referred to in the first indent may be invoked against persons who
voluntarily entered the vehicle which caused the damage or injury, when the insurer can prove that they
knew the vehicle was stolen.

Member States shall have the option — in the case of accidents occurring on their territory — of not
applying the provision in the first subparagraph if and in so far as the victim may obtain compensation
for the damage suffered from a social security body.’

12. The fifth recital of Third Council Directive 90/232/EEC (9) stated that ‘whereas there are, in
particular, gaps in the compulsory insurance cover of motor vehicle passengers in certain Member

States; whereas, to protect this particularly vulnerable category of potential victims, such gaps should
be filled’.

13.  The thirteenth recital of the Third Directive stated that ‘whereas such an addition, which leads to
greater protection for the parties insured and for the victims of accidents, will facilitate still further the
crossing of internal Community frontiers and hence the establishment and functioning of the internal
market; whereas, therefore, a high level of consumer protection should be taken as a basis’.

14.  Article 1(1) of the Third Directive stated that ‘without prejudice to the second subparagraph of
Article 2(1) of [the Second Directive], the insurance referred to in Article 3(1) of [the First Directive]
shall cover liability for personal injuries to all passengers, other than the driver, arising out of the use of
a vehicle’.

B.  Italian law

15. The referring court cites in particular Article 2059 of the Codice Civile (Civil Code), as
interpreted by national case-law, concerning compensation for non-material damage suffered by the
close family members of a person who has died in an accident. The referring court explains that those
family members are to be regarded as victims and, therefore, as injured third parties whose right to
compensation cannot be undermined by an action for recovery brought by the insurer.



16. The referring court also explains that the Codice di procedura civile (Code of Civil Procedure;
‘the CPC’) does not allow claims brought in civil proceedings to be amended at will. At first instance,
the claim may only be amended within narrow limits (see Article 171ter of the CPC or, for the rules in
force at the time of the first instance proceedings, Article 183 of the CPC). In appeal proceedings, the
addition of new grounds is not permitted (Article 345 of the CPC); the same applies to reviews of
legality (Article 360 of the CPC).

17. Furthermore, in the event of an appeal in cassation against an appeal judgment, ‘in referral
proceedings ... the parties may not make submissions other than those made in the proceedings in
which the judgment under appeal was handed down, unless the need for new submissions arises from
the judgment in cassation’ (Article 394, third paragraph, of the CPC). The issues examined by an
appeal court which are not contested in cassation therefore have the status of res judicata (Article 2909
of the Civil Code and Article 324 of the CPC). Derogations from that principle are possible only where
the cassation with referral concerns a part of the judgment that is the logical or legal prerequisite for
another part of the same decision (Article 336, first paragraph, of the CPC).

18.  Furthermore, in response to the question put to it by the Court, the referring court explains that
Article 2(1) of the Second Directive was not transposed by national legislation into an ad hoc
legislative act, but that all the provisions laid down by that directive (with the exception of Article 3,
which is not at issue here) were already provided for by legge 24 dicembre 1969, n. 990, relativa
all’assicurazione obbligatoria della responsabilita civile derivante dalla circolazione dei veicoli a
motore e dei natanti (Law No 990 relating to compulsory insurance against civil liability in respect of
the use of motor vehicles and craft) of 24 December 1969 (GURI No 2 of 3 January 1970) (‘Law
No 990°).

19. In particular, the second paragraph of Article 18 of that law enshrined the principle that
contractual clauses limiting insurance cover could not be enforced against injured third parties (a rule
which, according to the referring court, corresponds to Article 2(1) of the Second Directive). More
specifically, that provision provided that ‘for the entire maximum amount of the policy, the insurer may
not rely, against the injured party acting directly against it, on any exceptions arising from the contract
or on any clauses providing for the possible contribution of the insured party to the compensation for
the damage. However, the insurer shall have a right of recourse against the insured party to the extent
that it would have been entitled under the contract to refuse or reduce his or her benefit.’

II1. Facts, national proceedings and questions referred

20. PA died in a road traffic accident on 30 August 1998. It occurred while PA was travelling on a
motorcycle owned by him that was ridden by SE, who was also killed in the accident. The motorcycle
was insured against civil liability by FATA SpA, which subsequently became Societa Cattolica di
Assicurazioni SpA (‘Cattolica’). PA was the policyholder.

21. In 1999, TM, EO, RY, LS, KV and UJ (‘PA’s relatives’) brought proceedings before the
Tribunale di Crotone (District Court, Crotone, Italy) against all persons who might, in principle, be held
liable for the accident, including Cattolica. The proceedings were concluded at first instance by the
judgment of 24 January 2005 of the Tribunale di Crotone (District Court, Crotone), by which SE was
held 80% liable for the accident (the remaining 20% having been attributed to the driver of the other
vehicle).

22. While those proceedings were pending, Cattolica brought proceedings before the same court
against PA’s relatives, claiming that (i) the motorcycle at issue had been recognised as technically
suitable for the transport of only one person; (ii) the insurance policy covering that vehicle excluded
cover in the event of unlawful transportation of persons; (iii) although that exclusion was not
enforceable against the injured third party, it allowed the insurance company to claim reimbursement
from the policyholder of sums paid to the victim of the accident; (iv) since the policyholder had died,
his debts had been transferred to his heirs under the law of succession; and (v) in consequence,
although PA’s relatives were entitled to be compensated for PA’s death, they also inherited his debts and
therefore had to repay the insurer the sums paid to them in their capacity as injured third parties. On



that basis, Cattolica claimed that they should be ordered to reimburse all the sums paid or to be paid to
them (‘the action for recovery’).

23. The Corte di appello di Catanzaro (Court of Appeal, Catanzaro, Italy), in a judgment of
27 September 2012, ordered PA’s relatives to repay the amounts received from Cattolica. Cattolica
brought an appeal on a point of law against that judgment, claiming that the Corte di appello di
Catanzaro (Court of Appeal, Catanzaro) had ruled on the claim for reimbursement of the sums already
paid to PA’s relatives by way of payment on account, but had not ruled on the obligation to reimburse
the sums to be paid to them in the future.

24, By judgment of 10 May 2016, the Corte suprema di cassazione (Supreme Court of Cassation)
upheld that appeal, ruling that Cattolica was entitled to recover in full the sums already paid and those
still to be paid, provided that the court hearing the substance of the case were to find that PA’s relatives
were PA’s heirs. The hearing on the substance of the case was resumed before the Corte di appello di
Catanzaro (Court of Appeal, Catanzaro). By judgment of 21 December 2020, that court found that PA’s
relatives were PA’s heirs, ordered them to repay Cattolica the sums already received, and ordered that
the sums still due be offset against those to be repaid pursuant to the action for recovery. (10)

25. LS and KV (two of PA’s relatives) brought an appeal on a point of law against that judgment
before the Corte suprema di cassazione (Supreme Court of Cassation). UJ, RY and TM joined that
appeal (LS, KV, UJ, RY and TM are referred to here as ‘the appellants in the main proceedings’).
Before that court, those appellants submit, for the first time since the beginning of the main
proceedings, that the exclusion clause is void on the ground that it is contrary to Article 2(1) of the
Second Directive.

26.  The referring court observes that this argument, although potentially well founded, is manifestly
inadmissible under national law, since it was not raised at an earlier stage of the proceedings. It follows
that Cattolica’s right under the exclusion clause is now covered by the effects of res judicata deriving
from earlier judicial decisions handed down in the proceedings, due to the absence of a plea being
raised in that regard. However, the referring court notes that the Court’s case-law has recognised that
there are several exceptions to the principle of the finality of judgments and harbours doubts as to
whether one such exception should apply to the circumstances of the present case. That court also notes
that the appellants in the main proceedings had shown what it considers to be complete inactivity by
failing to claim the nullity of the disputed clause at an earlier stage of the proceedings.

27.  In those circumstances, the Corte suprema di cassazione (Supreme Court of Cassation) decided,
by decision of 23 December 2024, received at the Court on 15 January 2025, to stay the proceedings
and to refer the following questions to the Court of Justice for a preliminary ruling:

‘(1) Does Article 2 of [the Second Directive], in a situation such as the one at issue in these
proceedings, preclude national legislation which, by reason of the fact that a judgment has
acquired the force of res judicata in Italian civil proceedings, prevents raising for the first time
before the [Corte suprema di cassazione (Supreme Court of Cassation)] the nullity of a clause,
included in a [motor vehicle civil liability] insurance contract, which, in breach of [the Second
Directive], allows the insurer to bring an action for recovery against the person transported who is
both the injured and insured party?

(2) Does the principle that the effectiveness of [EU] law takes precedence over the force of res
judicata apply even where: (a) the force of res judicata adversely affects the right to
compensation for damage, conferred by Article 2 of [the Second Directive] on members of the
family of the person who has died as a result of a road traffic accident, from the [motor vehicle
civil liability] insurer; (b) the holder of that right has acted in a wholly passive manner in the
proceedings which were concluded as a result of the force of res judicata adversely affecting EU
law[?]

28. Furthermore, the referring court requested that the present reference for a preliminary ruling be
dealt with pursuant to the expedited procedure provided for in Article 105 of the Rules of Procedure of
the Court of Justice. In support of that request it referred, first, to the relevance of the Court’s future
judgment to many other cases, given the wide use of contractual clauses such as the one at issue here.



Second, it pointed to the length of time that has elapsed since the events giving rise to the present
proceedings.

29. The President of the Court refused that request by order dated 8 April 2025, recalling that,
pursuant to the Court’s established case-law, the mere interest (while legitimate) of litigants in
determining as quickly as possible the scope of their rights under EU law does not, in itself, constitute
an exceptional circumstance which could justify the use of the expedited procedure. In that order, the
President of the Court also recalled that the same applies as regards the large number of persons or
legal situations which may be affected by the decision that the referring court must give after making a
request to the Court for a preliminary ruling. (11)

30. Written observations in the present proceedings were submitted by Cattolica, the Italian and
Finnish Governments and the European Commission. Those governments and the Commission
presented oral argument at the hearing that took place on 12 March 2026.

IV. Assessment

31. By its questions, the referring court asks, in essence, first, whether EU law precludes the effects
of res judicata under national law which cover the right of an insurer to seek reimbursement of
compensation paid (or to be paid) to the heirs of a passenger who was the victim of a road traffic
accident. In the present case, that passenger was also the policyholder and used the vehicle concerned
in breach of its technical specifications. This question arises in a situation where the action seeking
such reimbursement is based on a term of the insurance policy that is claimed to be in breach of the rule
deriving from Article 2(1) of the Second Directive. I recall that, under that rule (now set out in
Article 13(1)(c) of Directive 2009/103), the Member States had to ensure that statutory provisions or
contractual terms excluding from the insurance cover, in particular, the use of the vehicle contrary to
the vehicle’s technical and safety specifications were to be void (unenforceable) vis-a-vis third parties
who had been victims of an accident. That question draws inspiration from, in particular, the res
Jjudicata exception that the Court has developed in the field of consumer protection governed inter alia
by Directive 93/13/EEC (12) and that applies in situations where the national courts have failed to
examine the possibly unfair nature of the relevant contractual terms.

32.  Second, the referring court asks whether the assessment of the above question is affected by the
fact that the appellants in the main proceedings ‘have acted in a wholly passive manner’. As I will
explain later, those terms are inspired by the concept of ‘complete inaction’ that is, again, borrowed
from the case-law developed in the context of Directive 93/13, and the referring court employs it to
describe the fact that the appellants in the main proceedings failed to claim the nullity of the exclusion
clause at an earlier stage of the proceedings (in which they otherwise actively participated).

33.  Before turning to the merits of those questions (B), I will briefly address their admissibility (A).
A.  Admissibility of the questions referred

34. Without formally raising an objection of inadmissibility in respect of the request for a
preliminary ruling, Cattolica states in its written observations that the Corte suprema di cassazione
(Supreme Court of Cassation) exceeded its jurisdiction by making the present request. That is because,
in that party’s view, the wording of the applicable national law precludes an interpretation of national
law that is in conformity with EU law. Specifically, that party submits that Article 2909 of the Civil
Code provides that the effects of res judicata extend both to questions expressly raised and to those
implicitly adjudicated upon. Even if the Court were to conclude that EU law requires the national
effects of res judicata to be set aside in the present circumstances, that result cannot be obtained under
the relevant national law because it would amount to a contra legem interpretation of Article 2909 of
the Civil Code.

35. In that respect, I note that, first, in the context of a preliminary ruling procedure governed by
Article 267 TFEU, it is not for the Court, in view of the division of functions between it and the
national courts, to verify whether the decision to refer the case was taken in accordance with the
national rules of judicial organisation and procedure. (13)



36. Second, 1 recall that, in the present procedural context, ‘it is solely for the national court before
which a dispute has been brought, and which must assume responsibility for the subsequent judicial
decision, to determine, in the light of the particular circumstances of the case, both the need for a
preliminary ruling in order to enable it to deliver judgment and the relevance of the questions which it
submits to the Court’. (14) Consequently, the presumption of relevance which questions referred for a
preliminary ruling generally enjoy implies that where the questions submitted concern the
interpretation of EU law, the Court is, in principle, required to give a ruling unless, in particular, it is
quite obvious that the interpretation of EU law sought bears no relation to the actual facts of the main
proceedings or their purpose. (15)

37. In the present case, the questions referred seek to establish whether the effectiveness, which
Member States are required to ensure, of the rule set out in Article 2(1) of the Second Directive makes
it necessary for the national rule of res judicata to be disregarded in a situation where a final judicial
determination has confirmed a right that is alleged to be in contradiction with that rule. The explanation
provided in the order for reference makes it clear that that question of EU law is directly relevant for
the decision that the referring court will have to adopt on the admissibility of the plea raised before it
concerning the exclusion clause. In those circumstances, the relevance of the questions referred is
clearly established.

38. As regards, third, the observation made by Cattolica about the alleged impossibility of
interpreting Article 2909 of the Civil Code in conformity with the requirement to disregard the national
effects of res judicata in the circumstances of the main proceedings (if, again, such a requirement were
to be established), the determination of that matter falls to the referring court in the light of the
interpretative possibilities offered under the applicable national law. The fact that the present reference
has been made without any questions being raised concerning the purported impossibility of
interpreting the above provision of national law in conformity with EU law indicates that the referring
court has not identified any interpretative obstacle such as the one described by Cattolica.

39.  Moreover, and notwithstanding the above, an incompatibility between a rule of national law and
a requirement of EU law can generally be addressed by other means. Where it is impossible to interpret
national law in conformity with EU law, an obligation may arise to set the incompatible rule of national
law aside (where the rule of EU law which governs the situation has direct effect). (16) It is true that
that possibility does not arise in horizontal relationships such as the one at issue in the main
proceedings (given that the provision at issue forms part of a directive and a directive cannot be relied
on as such against another private individual). (17) However, where it is not possible to ensure
compliance with EU law in the above ways, the party concerned can seek to engage the liability of the
relevant Member State before the national courts. (18) It follows that the (potential) impossibility of
ensuring compliance with a reply that the Court provides in a given case by interpreting national law in
conformity with EU law does not render that reply (and therefore the questions having prompted it)
irrelevant.

40. For all those reasons, the present request for a preliminary ruling must, in my view, be
considered to be admissible.

B.  Merits of the questions referred

41. In this Section, I will first make some preliminary comments on the scope of the present
reference (1). I will then turn to the relevant regulatory context, including the position of EU law vis-a-
vis the national effects of res judicata in, in particular, consumer matters (2). On that basis, I will
explain that, notwithstanding some similarities, the specific features of the protection provided for in
Directive 93/13 that have justified a (rather broadly defined) exception to the national effects of res
Jjudicata are not present in the area of motor vehicle liability insurance (3).

1. Scope of the analysis
42. T wish to make two clarifications concerning the scope of the present analysis.

43. First, as the Commission recalls, the situation in the main proceedings involves private parties
(the appellants in the main proceedings) claiming the nullity (unenforceability) of a contractual term



vis-a-vis another private party (Cattolica) on the ground of infringement of Article 2(1) of the Second
Directive. However, according to the Court’s established case-law, and as already briefly noted above, a
directive cannot have direct horizontal effect between private individuals. (19) Thus, Article 2(1) of the
Second Directive cannot be relied on as such against the insurer to argue that the exclusion clause at
issue is null (unenforceable). That said, the referring court explains that the rule set out in that article is
reflected in the second paragraph of Article 18 of Law No 990 (as follows from points 18 and 19
above). It also explains that that provision, as interpreted by the national courts, enshrines the principle
that contractual clauses limiting insurance cover cannot be enforced against injured third parties, as the
Italian Government also observed at the hearing.

44.  In those circumstances, the present reference cannot be regarded as raising the issue of the direct
applicability of Article 2(1) of the Second Directive in a horizontal relationship, but rather as seeking
an interpretation of its provisions for the purpose of the correct (EU-law-compliant) application of the
equivalent provision of national law as well as of the relevant provisions of national law relating to res
Jjudicata.

45. Second, the present reference primarily concerns the implications of the consumer-related res
Jjudicata exception in the area of motor vehicle liability insurance. That said, in its written submissions,
the Commission observed that should the relationship between Cattolica and PA be classified as one
between a seller or a supplier and a consumer within the meaning of Directive 93/13, the principles
flowing from the protection provided for in that directive would automatically apply (including those
relating to the res judicata exception). The interaction between both regimes was also debated in depth
at the hearing.

46.  Against that background and to make it easier for the reader to navigate the following analysis, I
will conduct my assessment of the applicability of the res judicata exception developed in the area of
consumer protection in the light of the specific objectives of EU legislation in the field of motor vehicle
liability insurance, in line with the referring court’s request. I will then turn to the relationship (and
possible overlap) between that area of law and Directive 93/13. (20)

2. Relevant regulatory context

47. As indicated above, I will start this subsection by commenting on the concept of a third party
who has been the victim of an accident within the meaning of the EU law regime on compulsory
insurance against civil liability in relation to the use of motor vehicles (a). I will then turn to the
position that EU law takes on the effects of res judicata under national law (b).

(a) Concept of a third party who has been the victim of an accident

48. The referring court notes that the judgment of the Corte di appello di Catanzaro (Court of
Appeal, Catanzaro), challenged before it, appears to have infringed EU law by denying the right to
compensation to the heirs of a person who, while being transported as a passenger in a motor
vehicle (for which he was the relevant policyholder) died in a road traffic accident involving that
vehicle, and must therefore be considered to be a third party who has been the victim of an accident
within the meaning of the relevant EU rules in the field of motor vehicle civil liability insurance.

49, In that regard, I recall, first, that those rules of EU law pursue a twofold objective: ‘first, to
ensure the free movement of vehicles normally based in the territory of the European Union and of
persons travelling in those vehicles and, second[,] to guarantee that the victims of accidents caused by
those vehicles receive comparable treatment irrespective of where in the European Union the accident
occurred’. (21)

50. Second, as regards the persons to whom that guarantee of comparable protection applies, the
Court has repeatedly stated that the only distinction permitted is that between the driver and the
passenger. (22) It follows that all the passengers must be protected under the EU law rules on motor
vehicle civil liability insurance and their legal position must be the same, irrespective of whether they
are also, in particular, the policyholder. (23) In other words, the fact that a passenger has the status of
policyholder does not affect his or her status of third party who has been the victim of an accident (24)



(although such a passenger cannot obviously be considered to be a third party vis-a-vis the insurance
policy covering the vehicle involved in the accident).

51. Third, the Court has held that insurers are generally prevented from relying on statutory
provisions or contractual clauses in order to refuse to compensate victims of accidents. (25) It has also
explained that Article 2(1) of the Second Directive simply repeats that obligation by requiring the
Member States to ensure that certain statutory provisions or clauses in an insurance policy are void
(unenforceable) vis-a-vis third parties who have been the victims of an accident. (26)

52. I recall that the categories of provisions or clauses that the EU legislature has singled out
concern those excluding the use of vehicles (i) by persons who do not have express or implied
authorisation thereto; (ii) by persons who do not hold a licence permitting them to drive the vehicle
concerned; and (iii) by persons who are in breach of the statutory technical requirements concerning the
condition and safety of the vehicle (at issue here). In that context, the Court has stressed that the only
derogation from the obligation to compensate third-party victims concerns the first category referred to
above, as regards persons who voluntarily entered the vehicle which caused the damage or injury, when
the insurer can prove that they knew that the vehicle was stolen, (27) as was apparent from the second
subparagraph of Article 2(1) of the Second Directive (now the second subparagraph of Article 13(1) of
Directive 2009/103). (28) That derogation does not appear to be applicable here.

53. Fourth and finally, while the rules of EU law relating to motor vehicle civil liability insurance
do not seek to harmonise the rules of the Member States governing civil liability applicable to road
accidents, the latter rules may not deprive the former of their effectiveness. (29) The Court has
repeatedly held that that would occur if, solely on the basis of the victim’s contribution to the
occurrence of his or her injuries, national rules, established on the basis of general and abstract criteria,
either denied the victim the right to be compensated by the compulsory insurance against civil liability
in respect of the use of motor vehicles or limited such a right in a disproportionate manner. (30)

54. On that basis, the Court has held the following to be incompatible with EU law: national
legislation whereby compulsory motor vehicle liability insurance does not cover liability in respect of
personal injuries to persons (who were genuine third-party victims) travelling in a part of a motor
vehicle which has not been designed and constructed with seating accommodation for passengers; (31)
legislation permitting the refusal or disproportionate limitation of compensation to be paid by an
insurer to the victim of an accident, where the latter was the owner of the vehicle and contributed to the
damage or injury by deciding to travel in that vehicle despite it being driven by someone who was
under the influence; (32) legislation excluding automatically from the benefit of insurance a passenger
who was a victim in a road traffic accident, was insured to drive the vehicle and had also given
permission to an uninsured driver to drive that vehicle; (33) and, finally, legislation allowing the insurer
to rely on the nullity of the insurance policy on account of the intentionally false declarations made by
the insured party who was a victim in a road traffic accident, upon the conclusion of that policy, as
regards the identity of the usual driver of the vehicle concerned. (34)

55. It is in the light of those principles that the referring court seems to consider that the fact that
Cattolica was able at an earlier stage of those proceedings to recover the sums due to the appellants in
the main proceedings in relation to the accident that caused PA’s death is incompatible with the rule
under Article 2(1) of the Second Directive.

56.  That said, the precise implications of the case-law referred to in points 53 and 54 above for the
dispute in the main proceedings do not form the subject matter of the present reference and are
therefore not examined here in further detail. Indeed, that reference seeks to ascertain whether such an
examination must be allowed as a matter of EU law as it is precluded by national law due to the effects
of res judicata. In consequence, I must now turn to the exceptions to the above expression of the
principle of legal certainty that follow from EU law.

(b) EU law and the national effects of res judicata

57.  Asapreliminary point, [ note that there is no general obligation under EU law that would require
‘a national court to disapply domestic rules of procedure conferring finality on a judgment, even if to
do so would make it possible to remedy a domestic situation which is incompatible with EU law’. (35)



The Court has repeatedly drawn attention to the importance of the principle of res judicata, which is, in
simple terms, justified by the interest in the stability of the law and legal relations, and by the sound
administration of justice, (36) as recalled, in essence, by all the interested parties to the present
proceedings.

58. At the same time, that rule is not an absolute one. The question whether EU law may, in some
situations, require the national effects of res judicata to be disregarded (by derogation from the general
rule described above) must be viewed through the prism of the principles of equivalence and
effectiveness which frame the exercise of the procedural autonomy of the Member States in accordance
with the duty of sincere cooperation, enshrined in Article 4(3) TEU. (37)

59.  The consideration of those two principles has resulted in the identification of several exceptions
to the national effects of res judicata. The exceptions that have been established based on the principle
of effectiveness (which is the only relevant principle here) (38) can be divided into three broad
categories.

60. A first category concerns an exception specific to the area of State aid, in which that exception
was justified, in particular, by reference to the division of competences between the European Union
and the Member States in that field of law. (39) The second category concerns situations in which the
national effects of res judicata are so broadly construed as to prevent the achievement of EU-law-
compliant results in related cases. (40) I agree with the Finnish Government and the Commission that
neither of those two categories of exceptions is in play here.

61.  For the reasons that will be set out below, the same cannot be said about the third category, that
is, of exceptions concerning consumer protection under, in particular, Directive 93/13 on unfair terms
in consumer contracts. That protection involves the following two key aspects which are relevant here.

62. First, the Court has consistently recalled that ‘the system of protection introduced by Directive
93/13 is based on the idea that the consumer is in a weak position vis-a-vis the seller or supplier, as
regards both his or her bargaining power and his or her level of knowledge’. (41)

63. To compensate for that weaker position, Article 6(1) of Directive 93/13 provides, essentially,
that unfair terms are not binding on consumers, the latter being ‘a mandatory provision which aims to
replace the formal balance which the contract establishes between the rights and obligations of the
parties with an effective balance which re-establishes equality between them’. (42) In the same vein,
the Court has explained that that provision must be regarded as one of equal standing to national rules
that have the character of rules of public policy within the domestic legal order, (43) and it also referred
to ‘the public interest underlying the protection which Directive 93/13 confers on consumers’. (44) It is
the requirement to re-establish genuine equality between the parties that entails an obligation for the
national courts to assess of their own motion (where necessary) whether a contractual term falling
within the scope of Directive 93/13 is unfair. (45)

64.  Second, where that obligation has been infringed and where the legality of the contractual term
at issue is considered to have been impliedly and finally adjudicated upon (in the absence of the
question of legality having been raised and properly examined), the national effect of res judicata
cannot prevent a subsequent judicial review. (46) That consequence flows from the obligation for the
Member States to provide for ‘adequate and effective means to prevent the continued use of unfair
terms in [consumer] contracts’, which is set out in Article 7(1) of Directive 93/13 and which, according
to the Court, reaffirms the principle of effective judicial protection, also reflected in Article 47 of the
Charter of Fundamental Rights of the European Union. (47)

65. The Court developed the above principles, in particular, in the context of ‘simplified’ summary
procedures such as those relating to the foreclosure of mortgages and the issue or enforcement of
payments orders. (48) However, it has also made clear that they apply in the context of ordinary
proceedings, which may have involved several stages in which consumers participated and which were
unaffected by any restrictive rule of national procedural law which would make it excessively difficult
or impossible for those consumers to assert their rights. Indeed, it follows from the Court’s recent
judgment in Soledil (which concerned a case involving several stages of ordinary proceedings with
consumers’ participation) that it was the (mere) failure on the part of the national court to examine the



possible unfairness of the relevant contractual terms which resulted in such an excessive difficulty or
impossibility. (49)

66.  Having recalled those elements, I will now turn to the crux of the matter to examine whether the
principles described above, developed in the field of consumer protection, must apply by analogy to the
circumstances in the main proceedings, with the result that the national effects of res judicata must be
disregarded.

3. Res judicata in the circumstances of the present case

67.  In order to take a position on the first question referred, as summarised in the previous point, |
will consider in more depth the rationale of the consumer-related res judicata exception which, as I will
explain, is closely related to the ex officio examination obligation also developed in the same field of
law (a). On that basis, I will explain that because the latter obligation does not apply, in my view, in the
area of law under consideration here, neither can the above res judicata exception apply (b). For the
sake of completeness, should the Court disagree with my analysis, I will address the concept of the
consumer’s ‘complete inaction’ as alluded to in the second question referred (c), before making some
closing remarks about the relationship between Directive 93/13 and the field of motor vehicle civil
liability insurance (d).

(a) The two-pronged rationale of the res judicata exception in consumer matters

68. I have already observed that the protection of consumers required under Directive 93/13 has led
the Court progressively to develop what has become a broadly defined exception to the rule of res
judicata. The Court has explained, in essence, that without that exception, that protection would be
‘incomplete and insufficient” where the courts have failed to examine the possible unfairness of the
relevant contractual terms. (50)

69. Given that, in particular, passengers who are victims of road traffic accidents are considered to
be vulnerable parties, (51) the question arises as to whether the protection they are to receive under EU
legislation in the area of motor vehicle liability insurance must lead to the same res judicata exception
being applicable.

70. Cattolica and the Italian and Finnish Governments argue in favour of a negative reply. The
Commission acknowledges the arguments for and against such an extended application while
expressing a preference, at the hearing, for the consumer-related res judicata exception to be extended
to cover the area considered here.

71. I note that, as a first step, the above matter can be addressed by reference to the traditional
analysis of the limits that the European Union can impose on the Member States’ procedural autonomy
(as observed in point 58 above). Viewed from that perspective, I note that there is no indication, in the
order for reference, of any restrictive rule of national law that would make it excessively difficult or
impossible for the victims of road traffic accidents (or their heirs) to enforce their rights. (52)

72. However, 1 have already explained that the key element flowing from the Court’s case-law
relating to res judicata in the context of Directive 93/13 is the clarification that, where a national court
has failed adequately to review the contractual terms, (53) the effectiveness of the protection to be
granted to the consumer is considered to have been undermined. In other words, the conclusion that the
principle of effectiveness has been infringed (which requires the effects of res judicata to be
disregarded) does not depend on the identification of a particularly restrictive rule of procedure that
would be ‘responsible’ for the consumer’s difficulties in protecting his or her rights. The mere failure
on the part of a national court to review, of its own motion where necessary, the possible unfairness of
the relevant contractual term suffices to make that conclusion, irrespective of whether the consumer has
faced specific procedural hurdles (such as an extremely short limitation period to lodge an action or to
file a defence) making it ‘excessively difficult’ for him or her to state his or her case or defend himself
or herself appropriately and to raise the question of the unfairness of the term at issue. I recall that that
conclusion also stands, irrespective of whether the relevant proceedings were, by their nature,
particularly expedient (the issue or enforcement of payment orders, mortgage proceedings) or whether
they were ordinary. (54)



73. I also recall that both obligations (to conduct an ex officio examination and, if no such review
has taken place, to disregard the effects of res judicata) emerged progressively within a legal
framework that reflects concerns of public policy or public interest, (55) in which both obligations are
closely linked. Indeed, the Court has observed that the ‘obligation to carry out ... an ex officio
examination is justified by the nature and importance of the public interest underlying the protection
which Directive 93/13 confers on consumers, with the result that an effective review of the possible
unfairness of contractual terms, as required by that directive, could not be guaranteed if the force of res
Jjudicata were to be extended to judicial decisions which do not indicate that such a review has been
conducted’. (56)

74. It is true that the existence of an obligation to conduct an ex officio examination of the
enforceability of the exclusion clause at issue is not called into question in the main proceedings,
because the appellants raised the matter themselves before the referring court. (57) That said, it follows
from the above that, in order to conclude that a res judicata exception applies in the context of the
Second Directive, it is necessary to establish, first of all, that the public interest underlying that
directive is such as to require national courts to examine of their own motion the enforceability of a
particular contractual clause included in an insurance policy (a matter which, as the Commission noted,
has not yet been considered in the Court’s case-law). In other words, the conclusion as to the obligation
to disregard the effects of res judicata cannot be reached without simultaneously identifying an
obligation for the national courts to raise the relevant point of law of their own motion.

75. I will therefore turn to the question whether the rationale of the protection to be afforded to
victims of road traffic accidents triggers an obligation for the national courts to examine, of their own
motion, whether an insurer can rely, vis-a-vis such victims, on a clause excluding from the insurance
cover loss or injury caused in certain situations (such as in the case of illegal transport). That
clarification will allow me to address the question whether, moreover, under that legislative framework,
an exceptional obligation to disregard the effects of res judicata arises as well.

(b) The two-pronged rationale in the field of motor vehicle liability insurance

76. As a preliminary point, I recall that there is no general obligation under EU law requiring
national courts to raise, of their own motion, an infringement of EU law, irrespective of the importance
of the provision concerned to the EU legal order, where the parties are given a genuine opportunity to
raise such a plea before a national court. (58) That position can be explained by the fact that, in civil
litigation in particular, it is typically for the parties to take the initiative, while the courts are not
required to raise a particular plea of their own motion where that would mean going beyond the scope
of the action. Consequently, the Court has required the national courts to act of their own motion as a
matter of EU law only in exceptional cases when justified by the public interest. (59)

77. I have already explained that that is the case, in particular, in the field of consumer protection,
more specifically in the situations falling within the scope of Directive 93/13. The Court has extended
that obligation, moreover, to situations under other acts of EU consumer law. (60) The field of
consumer protection is, for that matter and to my knowledge, the only field within the broader area of
civil matters governed by EU law in which the Court has found that obligation to exist (in cases when
no such obligation is explicitly provided for by the relevant EU legislation).

78. Further exceptions have been defined in the field of immigration and asylum law, where the
Court has justified that approach by the absolute nature of the right to be protected (prohibition of
torture or inhuman and degrading treatment or punishment in the context of the adoption of a return
decision), (61) by its importance in combination with the specific legislative regime (the right to liberty
in the context of detention in immigration and asylum matters), (62) and by the legislative definition of
the harmonised scope of judicial review (applications for international protection rejected based on the
concept of ‘safe country of origin’). (63)

79. By contrast, the Court declined to reach the same conclusion in the judgment in K.B. and F.S. in
the context of criminal proceedings in which the suspects were not properly informed of their
procedural rights (in particular of the right not to incriminate oneself). (64) The Court explicitly refused
to transpose to that area of law the principles developed under Directive 93/13, while explaining ‘that
the legal relationships involved in a consumer protection context differ from those in criminal



proceedings ... to such an extent that the principles established in the field of unfair terms cannot
simply be applied to procedural safeguards in criminal proceedings’. (65)

80.  In the light of the above, where should one situate the area of law concerned here?

81.  To answer that question, it is useful to recall that the specificity of ‘the principles established in
the field of unfair terms’, alluded to in the judgment in K.B. and F.S., hinges on the need identified by
the Court to replace the balance between the parties as established by the contract with genuine
equality, that need stemming from the weaker position of consumers as regards knowledge and
bargaining power vis-a-vis the seller or supplier.

82. Against that background, in order for the res judicata exception under consideration to be
‘transposed’ to the field of motor vehicle liability insurance, the same or similar protective rationale
would thus have to be identified.

83.  As the Commission argued, in principle there is no doubt that the rule set out in Article 2(1) of
the Second Directive constitutes an expression of a robust legislative policy promoting the protection of
victims of road traffic accidents. That is, as already observed, one of the two main objectives of that
legislation (66) which ‘has continuously been pursued and reinforced’. (67) While specific elements of
that protection have been added during the period post-dating the facts of the case in the main
proceedings, that emphasis clearly existed during the material time, as evidenced for instance by the
fifth recital of the Third Directive, which identifies passengers as a ‘particularly vulnerable category of
potential victims’. (68)

84. That objective may admittedly lend itself to be viewed as reflecting a particularly important
public policy by analogy with the Court’s considerations concerning the nature of the policy of
protecting consumers (see point 63 above).

85.  If that is accepted, one could further state that when it comes to the criteria of lesser ‘knowledge
and bargaining power’, relied on in the context of Directive 93/13, victims of road traffic accidents are,
in fact, in an even more difficult situation than consumers. Indeed, when the victims are genuine third
parties vis-a-vis the vehicle involved in the accident (which is, in my view, the typical scenario), they
will not know the identity of the insurer (let alone the content of the insurance policy). (69) That could
further lead to the suggestion that, without an ex officio judicial examination of the enforceability of the
terms of that policy, the protection to which those persons are entitled would be ‘incomplete and
insufficient’ (70) (by analogy with the findings made in relation to matters falling under, in particular,
Directive 93/13).

86.  That said, for the following reasons, I would advise against embracing that position.

87.  In that respect, first, there is no doubt that the victims of road traffic accidents may face difficult
and tragic situations over which they have, in principle, no control. (71) That vulnerable position is the
very reason why the EU legislature has progressively reinforced various aspects of their protection.
However, the identified need to protect a person in a situation of vulnerability is insufficient per se to
trigger an obligation requiring the national courts to raise a point of law of their own motion. That, in
my view, clearly follows from the judgment in K.B. and F.S., discussed above, which, to summarise,
concerned a person suspected of criminal activity whose procedural rights had been infringed by law
enforcement authorities. There is no doubt that a person facing such authorities will find himself or
herself in a situation of relative weakness, while the consequences for that person of the illegal conduct
of the State authorities may be particularly serious. Nonetheless, the obligation to conduct an ex officio
examination of the procedural flaw at issue could not be imposed based on the principles deriving from
Directive 93/13 on account of, in essence, the specificity of the context in which those principles were
developed, as observed above.

88. In that respect, in contrast to Directive 93/13 and as the Italian Government argued, in essence,
at the hearing, the rules in the field of motor vehicle liability insurance do not aim to maintain a balance
between the parties’ contractual rights and obligations and to prevent the use of the contractual terms,
due to those terms causing, ‘contrary to the requirement of good faith, ... a significant imbalance in the
parties’ rights and obligations arising under the contract, to the detriment of the consumer’. (72)



89. Indeed, although Article 2(1) of the Second Directive requires the relative nullity
(unenforceability vis-a-vis the victims) of certain terms included in an insurance policy, it does so not
to correct a contractual imbalance between the insurer and a third-party victim (because, in a typical
scenario, there is simply no contract between those two parties (73)), but to protect the victim against
the legal effects of those terms (which would prevent the victim from being compensated for the losses
and injuries caused) irrespective of any contractual relationship between those two parties. That
specific protective logic is particularly obvious when one considers the part of Article 2(1) of the
Second Directive that requires the relative nullity (unenforceability) of the statutory provisions with the
exclusionary effects described in that provision (and in point 52 above) — statutory provisions which
exist, by their very nature, independently of the parties’ will.

90.  In connection with the above, the protection of third-party victims does not mean that the terms
(or statutory provisions) excluding, in particular, illegal transport from the insurance cover must be
regarded as unlawful per se. On the contrary, the fact that an accident resulted from illegal transport
remains, in my view, a relevant factor in the relationship between the insurer and the policyholder
(because the legal effects are to be excluded only in relation to the victim). (74)

91. Viewed from that perspective, the logic governing Article 6(1) of Directive 93/13, on the one
hand, and Article 2(1) of the Second Directive, on the other, are rather different in terms of the
‘penalty’ that they require in respect of ‘problematic’ contractual terms. While the former provision
requires the nullity of the unfair contractual term, and possibly (where necessary) of the entire contract
(because of its inherent unlawfulness), that is not the result sought by Article 2(1) of the Second
Directive, which only requires certain terms to be prevented from producing legal effects vis-a-vis the
victims of road traffic accidents.

92.  Again, that difference in the logic underlying Article 6(1) of Directive 93/13 and Article 2(1) of
the Second Directive is not, in absolute terms, incompatible with the proposition that an ex officio
judicial examination should be required to ensure that a victim is adequately protected. There is, as
already observed, the same (if not worse) asymmetry of information in the relationship between the
victim and the insurer compared to those falling under Directive 93/13. However, that difference is, in
my view, reason enough to support the argument that the protective logic specific to Directive 93/13,
with its particular legal implications, simply does not exist under the EU rules on motor vehicle liability
insurance.

93. Second, irrespective of the above, I recall that the requirement to disregard the effects of res
Jjudicata has been linked by the Court to the obligation addressed to the Member States in Article 7(1)
of Directive 93/13. That provision requires the Member States to ensure that ‘adequate and effective
means exist to prevent the continued use of unfair terms in contracts concluded with consumers by
sellers or suppliers’ (emphasis added). No such obligation is imposed in respect of exclusion clauses
such as the one at issue here, as observed by the Italian and Finnish Governments and as acknowledged
by the Commission.

94. Indeed, Article 2(1) of the Second Directive requires the taking of ‘necessary measures to ensure
that any statutory provision or any contractual clause contained in an insurance policy’ which excludes,
in particular, illegal transportation from the insurance cover ‘shall ... be deemed to be void in respect of
claims by third parties who have been victims of an accident’ (emphasis added). That wording is clearly
closer to that embraced by Article 6(1) of Directive 93/13, (75) in that they both aim to ensure that the
term at issue does not produce binding effects (at least) vis-a-vis the vulnerable party concerned (in a
given case).

95. By contrast, Article 2(1) of the Second Directive lacks the more systemic and dissuasive
dimension of Article 7(1) of Directive 93/13, which exhorts the Member States to ensure that the use of
unfair terms is prevented (in general). Viewed from that perspective, the res judicata exception may be
construed as fulfilling the function of deterring sellers or suppliers from including unfair terms in
contracts by denying them the benefit of legal certainty that would otherwise follow from the final
nature of a judicial determination in their favour (a determination made without an examination of
whether the relevant term is unfair within the meaning of Directive 93/13). That dimension is not
present in Article 2(1) of the Second Directive because, as already observed, the objective pursued by it



is to ensure that a third-party victim, who (typically) has no contractual relationship with the insurer, is
compensated by the latter, irrespective of any exclusion clause. By contrast, that provision does not
seek to impose a ban on exclusion clauses altogether.

96. Given that the Court’s case-law concerning the res judicata reversal requirement is attached to
that specific preventive and systemic aspect of the regime of Directive 93/13 (to ensure that unfair
terms are not used in general, in addition to the exclusion of their legal effects in a given case) and that
that position constitutes an exception to the main rule under which the final nature of a judicial
determination must be respected, I consider that a reversal of res judicata cannot be required in the
circumstances of the case in the main proceedings where no similar systemic objective is pursued. (76)

97.  Third and finally, it seems to me that when the Court has required a step as far-reaching as an ex
officio examination (and, failing which, the reversal of res judicata) in a situation that, in principle, falls
within the procedural autonomy of the Member States (in the absence of any legislative provision on
the matter), it has necessarily relied on the specific role of consumers in the functioning of the internal
market (when acquiring goods and services) (77) as well as on the premiss that their lack of awareness
of the applicable rules may deter them from purchasing goods or services in another Member
State. (78) At the same time, the existence of harmonised rules on unfair terms was identified as an
important tool to maintain undistorted competition (79) and to enhance competition among suppliers,
thereby increasing the choice available to consumers. (80)

98.  Legislation in the field of motor vehicle liability insurance is, of course, also a tool contributing
to the functioning of the internal market and, more particularly, to the free movement of vehicles and
persons, as acknowledged in the respective directives. (81) However, it has also been acknowledged
that that harmonisation, while pursuing the twofold objective recalled in point 49 above (to ensure the
free movement of vehicles and of persons travelling in them and to guarantee comparable treatment for
the victims of accidents), is mainly focused on the protection of victims of road traffic accidents, that
also being the stated purpose of the (previously existent) frontier controls of compulsory insurance
cover against civil liability in respect of the use of motor vehicles. (82) In the same vein, the
Commission observed at the hearing that the obligation of compulsory coverage (ensuring that all
vehicles normally based in a given Member State’s territory are insured against civil liability) (83) and
the direct right of action that victims must have against the insurer of the person responsible (a
requirement that was added subsequently to the facts in the main proceedings) (84) constitute the
central elements of the legislation at issue.

99.  Without prejudice to the importance of that objective and the personal hardship that road traffic
accidents bring about for victims, it seems to me that that rationale, although again related to the
internal market, is not as deeply embedded in the pursuance of the internal market objective as in the
case of the harmonisation sought by Directive 93/13 (which, as explained, directly and immediately
enhances commercial transactions). That rationale is, at any rate and again, simply different in what it
aims to achieve. That, together with the abovementioned exceptional derogation that the requirement
both of an ex officio examination and of the reversal of res judicata represent from the standard
operation of law, provides further justification as to why those derogations developed under, in
particular, Directive 93/13 should not be extended to the area of motor vehicle liability insurance.

100. For all those reasons, and given that the legislature did not choose to include, in the latter
legislative framework, a provision on the scope of judicial review, I am of the view that whether an
obligation to carry out an ex officio examination arises is better approached through the lens of the
principle of effectiveness (and equivalence), as traditionally conceived and recalled in point 58 above.
In accordance with that approach, the obligation of the courts to raise the matter of their own motion
would arise only where the examination of the applicable rule of procedure leads to the conclusion that
the victim concerned has not been given a genuine opportunity to raise such a plea before a national
court. The same considerations should then apply mutatis mutandis to the question whether the effects
of res judicata must be disregarded where the relative nullity of a clause such as that at issue in the
main proceedings has not been reviewed, because, as explained above, both aspects are closely related.

101. In the light of the above considerations, and in reply to the first question referred, I am of the view
that Article 2(1) of the Second Directive should be interpreted as not precluding national legislation



which, by reason of the fact that a judgment has acquired the force of res judicata, prevents a party
from raising for the first time, at a subsequent stage of the same judicial proceedings, a plea that a
clause, included in a motor vehicle civil liability insurance policy, is void (unenforceable) within the
meaning of that provision, provided that no rule of national procedural law has made it excessively
difficult or impossible for that party to raise that plea at an earlier stage of the proceedings, at which
that question could have been examined by the national courts.

(c) The scenario of a party’s ‘complete inaction’

102. For the sake of completeness, and should the Court disagree with my analysis above, I shall now
turn to the second question in which the referring court enquires whether the assessment of the
obligation to disregard the effects of res judicata under national law — were that obligation to be
established — is affected by the fact that, according to the referring court, the appellants in the main
proceedings ‘acted in a wholly passive manner’ when they failed to challenge the applicability of the
exclusion clause at an earlier stage of the judicial proceedings.

103. The reply to that question is, in my view, rather straightforward.

104. First, the concept of ‘total inertia’ (or ‘complete inaction’) was developed in the judgment in
Asturcom Telecomunicaciones and subsequent case-law in the context of the exceptional obligation to
disregard the national effects of res judicata. (85) As the referring court observes, it denotes, more
specifically, ‘an exception to that exception’. By way of explanation, where the exceptional obligation
for a court to disregard the effects of res judicata in order to protect a consumer arises in principle, but
that consumer has remained, in the proceedings concerned, completely inactive, the obligation to
disregard the force of res judicata does not apply and the situation reverts to the standard situation in
which the effects of res judicata are left intact.

105. However, and second, it is not entirely clear to me what circumstances could lead to such a
standard situation being effectively ‘restored’, given that the obligation to raise ex officio the possible
unfairness of contractual terms appears to apply at any stage of the judicial proceedings, which renders
the ‘inaction’ of the consumer irrelevant in principle, at least in the judicial proceedings that are still
ongoing (such as in the main proceedings here).

106. Nevertheless, that matter does not need to be discussed further in the present circumstances
because, third, the situation of ‘complete inaction’ within the meaning of the relevant case-law has
clearly not occurred.

107. Indeed, that concept refers to a consumer who is literally absent from the proceedings and does not
defend his or her case. It does not refer to a consumer who actively takes part in the proceedings, albeit
without raising the disputed point of law. In other words, it does not refer to the failure by the party
concerned to raise a specific plea in the proceedings, but rather to the failure to appear in those
proceedings at all. For that matter, if that concept were to refer to the failure to raise a specific plea, the
obligation of the national courts to raise it of their own motion would be redundant. (86)

108. In that respect, it follows from the order for reference that the appellants in the main proceedings
played an active part in the previous stages of those proceedings, despite not raising the alleged
illegality of the exclusion clause. Under those circumstances, they cannot be considered to have
remained ‘completely inactive’ within the meaning set out above.

(d) Postscript: possible overlap between both areas concerned

109. Before bringing my analysis to a close, there is one last systemic or contextual aspect to be
addressed which concerns, as indicated above, the possible interrelation between the legislation in the
field of motor vehicle liability insurance and Directive 93/13.

110. There is, in my view, no doubt that insurance policies in that field may, in general, be classified as
consumer contracts within the meaning of Directive 93/13, where the applicable conditions for such a
classification are satisfied, as in principle was observed by the Commission in its written pleadings and
also by the Italian Government at the hearing.
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111. Furthermore, the facts of the case in the main proceedings show that there may be situations in
which the third-party victim is also the party to the relevant insurance contract which, if the applicable
conditions are satisfied, makes that contract ‘eligible’ to fall under the scope of Directive 93/13. (87)

112. Against that background, a certain discrepancy may arise in terms of the procedural options that
will be open to such a party, as opposed to other victims of road traffic accidents. Indeed, a victim who
is also the policyholder will be automatically entitled to rely on the procedural developments in terms
of the ex officio examination or the reversal of res judicata developed under Directive 93/13, provided
again that the insurance policy at issue satisfies the conditions in order to be classified as a contract
between a consumer and a seller or supplier (within the meaning of that directive). By contrast, that
option will not be open to other victims if those conditions are not satisfied or if the victim is not the
policyholder. (88)

113. I do not think that that affects the result of the previous analysis.

114. First of all, any plea that may potentially be raised under Directive 93/13 would have to be framed,
for obvious reasons, in terms of unfairness within the meaning of that directive. That aspect of the
examination of the given contractual term is also clearly different from those governed by, in particular,
Article 2(1) of the Second Directive. (89)

115. That notwithstanding, the fact that a victim of a road traffic accident, who is the policyholder and a
consumer within the meaning of Directive 93/13, could in theory rely on that directive to trigger the
specific procedural consequences flowing therefrom (to obtain a new examination of a given term in an
insurance policy) — where such a procedural option is not open to other victims — is not in itself a
reason to ‘export’ the res judicata exception from the area covered by Directive 93/13 to the area under
consideration here (to prevent possible inequality in the procedural treatment of victims of road traffic
accidents). Such a procedural discrepancy is rather a contingency resulting from the overlap of two
regulatory regimes in the particular circumstances of a given case. By contrast, that is not a reason to
extend principles that have been developed in one field of law, by reference to the specific features
thereof, to another field of law in which those features do not exist.

V. Conclusion

116. I suggest that the Court give the following reply to the Corte suprema di cassazione (Supreme
Court of Cassation, Italy):

Article 2(1) of Second Council Directive 84/5/EEC of 30 December 1983 on the approximation of the
laws of the Member States relating to insurance against civil liability in respect of the use of motor
vehicles

must be interpreted as not precluding national legislation which, by reason of the fact that a judgment
has acquired the force of res judicata, prevents a party from raising for the first time at a subsequent
stage of the same judicial proceedings a plea that a clause, included in a motor vehicle civil liability
insurance policy, is void (unenforceable) within the meaning of that provision, provided that no rule of
national procedural law has made it excessively difficult or impossible for that party to raise that plea at
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